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SUPPLEMENTAL ISSUE

The court has asked the parties " to file additional briefing on the
applicability and importance of the factors outlined in State v. 
Bash, 130 Wn.2d 594, 605, 925 P. 2d 978 ( 1996), bearing on the
question of legislative intent to make vehicular homicide and/ or

vehicle assault strict liability offenses." 

ARGUMENT

THE BASH FACTORS ESTABLISH THAT THE LEGISLATURE DID NOT INTEND

TO MAKE VEHICULAR HOMICIDE AND VEHICULAR ASSAULT STRICT

LIABILITY CRIMES. 

Strict liability offenses are generally disfavored. Bash, 130 Wn.2d

at 606. A statute' s silence on a mental element is not dispositive. Id., at

605. Where a statute does not specify a mental element, legislative intent

is determined by resorting to the eight factors ( the " Bash" factors). Id., at

605- 606. 

These include

1)... the background rules of the common law, and [ the crime' s] 

conventional mens rea element; (2) whether the crime can be

characterized as a " public welfare offense" ...; ( 3) the extent to

which a strict liability reading of the statute would encompass
seemingly entirely innocent conduct; (4) and the harshness of the

penalty[;]... ( 5) the seriousness of the harm to the public; ( 6) the

ease or difficulty of the defendant ascertaining the true facts; ( 7) 

relieving the prosecution of difficult and time-consuming proof of
fault where the Legislature thinks it important to stamp out harmful
conduct at all costs, " even at the cost of convicting innocent - 
minded and blameless people"; and ( 8) the number of prosecutions

to be expected. 
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Id. These eight factors are to be analyzed " in light of the principle that

offenses with no mental element are generally disfavored." State v. 

Anderson, 141 Wn.2d 357, 363, 5 P. 3d 1247, 1251 ( 2000) ( citing Bash, 

130 Wn.2d at 606). 

Seven of the eight factors establish that the legislature did not

intend to dispense with a mens rea element in vehicular homicide and

vehicular assault cases committed by means of intoxication. Accordingly, 

ordinary negligence remains an element of each offense, and the trial court

here should have instructed jurors on the state' s burden to prove ordinary

negligence. 

Each Bash factor is addressed in turn below. 

Common law antecedents. Examination of the common law

suggests that vehicular assault and vehicular homicide are not strict

liability crimes. Bash, 130 Wn.2d at 605- 606. There is no direct

common-law analogue for either offense. The closest common-law

antecedents are assault and manslaughter, neither of which are founded

upon strict liability. See State v. Sample, 52 Wn.App. 52, 55, 757 P. 2d 539

1988) ( noting that negligent conduct would not constitute assault at

common law); State v. Norman, 61 Wn.App. 16, 22-23, 808 P. 2d 1159, 

1162 ( 199 1) ( noting that common law manslaughter required more than
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ordinary negligence). This suggests that the legislature did not intend to

impose strict liability. 

Public welfare offenses. Neither crime is a " public welfare

offense," and thus neither statute imposes strict liability. Anderson, 141

Wn.2d at 363. Public welfare crimes are generally those which are

regulatory in nature, with no direct or immediate injury to person or

property. Id. Vehicular assault and vehicular homicide cannot be

categorized as public welfare offenses; by definition, the crimes require

harm to persons. It is thus very unlikely the legislature would have

imposed strict liability. Id. 

Punishment of innocent conduct. Imposing strict liability

would encompass seemingly entirely innocent conduct." Bash, 130

Wn.2d at 606. A person who drives perfectly after having consumed

alcohol will be liable for vehicular homicide or vehicular assault, if

involved in an accident that stems from another person' s negligence or

reckless conduct. This suggests that the legislature did not intend to

impose strict liability, but rather that legislators intended to require proof

of ordinary negligence. See, e.g., State v. Williams, 158 Wn.2d 904, 911- 

914, 148 P. 3d 993 ( 2006). 

Harshness of the penalty. The high penalty that attends

conviction for vehicular homicide and vehicular assault suggests the
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legislature did not intend strict liability. Anderson, 141 Wn.2d at 364- 365. 

Crimes resulting in harsh penalties are more likely to require proof of a

culpable mental state. Id. Vehicular homicide is a Class A felony; 

vehicular assault is a class B felony. RCW 46.61. 520; RCW 46.61. 522. 

The legislature is unlikely to have imposed strict liability for an offense

that carries a maximum of ten years in prison ( vehicular assault), much

less one that could result in a life sentence ( vehicular homicide). See

Anderson, 141 Wn.2d at 365 ("[ T] he fact that the offense carries with it a

maximum term of five years' imprisonment... is clearly a factor that

weighs in favor of a holding that this offense is not one of strict liability"); 

Williams, 158 Wn.2d at 914 ( noting that possibility of five-year penalty

weighs against strict liability.") 

Seriousness of harm to the public. The only factor arguably

weighing in favor of strict liability is the fifth Bash factor. Both vehicular

homicide and vehicular assault cause serious harm to the public. But, as

in Bash, "[ w]hether a strict liability standard would accomplish the goal of

deterrence is doubtful." Bash, 130 Wn.2d at 610. Punishing perfect

drivers as harshly as those whose culpability is mere ordinary negligence

will have, at best, an incremental deterrent effect. 

Ascertaining " the true facts." The ease with which a person can

ascertain the true facts" suggests that the legislature did not intend strict
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liability. Id. Any person who drinks and drives knows that negligent

driving may result. This weighs against strict liability. Id.; Q. Williams, 

158 Wn.2d at 915 (" The sixth factor, the ease or difficulty of defendant

ascertaining the true facts, is not particularly useful in our analysis.") 

Burden on the state of requiring proof of ordinary negligence. 

Proof of fault will not be " difficult and time-consuming"' for the state, 

given the " hundreds of minor oversights and inadvertences" that can

comprise ordinary negligence. State v. Ferguson, 76 Wn.App. 560, 569, 

886 P. 2d 1164 ( 1995) ( internal quotation marks and citation omitted). 

This, too, weighs against strict liability. Anderson, 141 Wn.2d at 363. 

Number of prosecutions. In general, " the fewer expected

prosecutions, the more likely intent is required." Id., at 365. The number

of prosecutions for vehicular assault and vehicular homicide is low. For

FY 2015, there were only 44 vehicular assaults committed by means of

intoxication or reckless driving; the total for vehicular homicides

committed under the influence was 28. See Caseload Forecast Council, 

Statistical Summary of Adult Felony Sentencing, p. 12 ( 2015). The state

saw far fewer convictions for these offenses than, for example, second- 

degree assault (373), second- degree burglary (454), or possession of a

Bash, 130 Wn.2d at 605- 606. 
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stolen vehicle ( 3 98). 3 Caseload Forecast Council, pp. 4, 9. This makes it

more likely that the legislature intended conviction to require proof of a

culpable mental state. Id., at 365. 

Seven of the eight Bash factors suggest that the legislature

intended to retain a mental element for both vehicular homicide and

vehicular assault. Analysis of the Bash factors suggest it is unlikely that

the legislature " intended to jettison the normal requirement that mens rea

be proved." Anderson, 141 Wn.2d at 367. 

Under Bash, the statute should be interpreted to require proof of

ordinary negligence. Id. The omission of that element from the " to

convict" instructions requires reversal of Ms. Burch' s convictions. Id., at

367. 

CONCLUSION

Vehicular homicide and vehicular assault are not strict liability

crimes. Both require proof of ordinary negligence. The jury' s verdicts in

this case do not reflect a finding of ordinary negligence, because the trial

court failed to instruct jurors on that element. Ms. Burch' s convictions

must be reversed and the case remanded for a new trial. 

2 Available at http:// www.cfc.wa.gov/ PublicationSentencing/StatisticalSummary
Adult_ Stat_ Sum FY2015.pdf (accessed May 15, 2016). 
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Respectfully submitted on May 19, 2016. 
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